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Barkin and Gilbert: Bulk Transfers in Florida--The Creditor Protected

BULK TRANSFERS IN FLORIDA
CREDITOR PROTECTED

-THE

MARVIN E. BARKIN* and LEONARD H. GILBERT**

Article 6 of the Uniform Commercial Code,' adopted by Florida in 1965,2
comprehensively regulates "Bulk Transfers" and replaces the Bulk Sales Act,
first enacted in 1907. 3 The inclusion of article 6 in the Code logically was
not necessary to make the Code either uniform or a complete codification
of commercial law. Nevertheless, since modern day acquisitions and sales of
businesses often cross state lines, the drafters of the Code felt that such bulk
transfers required uniform treatment in order to remove various local pitfalls
and to encourage free flow of commerce.'

The law of fraudulent conveyances has long forbidden the debtor from
disposing of his property so as to delay, hinder, or defraud his creditors. 5 The
law of bulk sales in Florida has been an integral part of these transfer restrictions. But regardless of the applicability of the Fraudulent Conveyance

Act, no debtor has been permitted to sell or transfer his property in bulk
without notice to creditors. The new bulk transfer law in article 6 provides
an even stronger weapon for creditors. Even if the transferor complies with
its provisions, however, a creditor may still attack the transfer if it is fraudulent for other reasons.6
The purpose of Florida's version of article 6 is protection of those who
extend credit on the strength of a debtor's inventory. 7 If kept in mind, that
"polestar" should assist bench and bar alike in resolving the several problems
that will surely arise in construing and applying the act.
DEFINITIONS AND EXEMPT TRANFERS

The definition sectionss probably are the most important sections of the
Bulk Transfer Act, although they must be read in conjunction with certain
definitions contained in articles 1 and 9 of the Code.9 Section 676.6-102 (1)
*A.B. 1955, Emory University; LL.B. 1958, Harvard University; Member, Florida Bar
and Bar Associations of Hillsborough County and Tampa, Florida.
**A.B. 1958, Emory University; LL.B. 1961, Harvard University; Member, Florida Bar
and Bar Associations of Hillsborough County and Tampa, Florida.
1. Hereinafter cited as U.C.C. or CODE.
2. Fla. Laws 1965, ch. 65-254, §1, effective Jan. 1, 1967.
3. Fla. Laws 1907, ch. 5679, §§1-7 (codified FLA. STAT. §§726.03-.06 (1965)), repealed by
Fla. Laws 1965, ch. 65-254, §1 (codified FLA. STAT. §§680.10-102 (1965)).
4. R. DUESENBERO
MERCIAL CODE §15.01
COMMERCIAL CODE 833

9- L. KING, SALES AND BULK TRANSFERS UNDER THE UNIFORM COI(1966); 2 AV. HAWKLAND, A TRANSACTIONAL GUIDE TO THE UNIFORMI
(1964).

5. FLA. STAT. §726.01 (1965); Statute of 13 Eliz. 1, c. 5 (1570).
6. 2 W. HAWKLAND, supra note 4, at 831-33.
7. U.C.C. §6-102, Comment 2.
8. FLA. STAT. §§676.6-102, 03 (1965).
9. FLA. STAT. §§671.1-201 (1965): (9) (buyer in ordinary course),

(12)

(creditor),

(19)

(good faith), (25) (notice); FLA. STAT. §679.9-109 (1965) (goods, equipment, inventory);
FLA. STAT. §679.9-111 (1965) (security interest is not a bulk transfer).
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defines a bulk transfer as "any transfer in bulk not in the ordinary course of
the transferor's business of a major part of the materials, supplies, merchandise or other inventory of an enterprise subject to this article." "Inventory" is
defined as goods held for sale or lease or to be furnished under service contracts, raw materials, work in process, or materials used or consumed in a
business.' 0
Basic to the definition of an enterprise subject to article 6 is the question
whether that business obtains unsecured credit on the strength of its inventory or stock. If so, then a bulk transfer by it should be regulated by
article 6.
The enterprises covered by the act are those whose principal business
is the sale of merchandise from stock, including those who manufacture what
they sell."t Although the official comments to the Code exclude personal and
professional service organizations whose principal business is the sale of
service rather than merchandise, 12 there have been lower court decisions in
Pennsylvania to the contrary. 3 Businesses such as small manufacturers or
retail outlets deal mainly in inventory and "are engaged in sale of goods from
stock." 4 On the other hand, farm products are exempted by definition 5 and
large manufacturers, such as mills, would not be included because they normally do not sell merchandise from stock. The sale of commercial paper
and other intangibles was not intended to be subject to article 6.16
The extension of section 676.6-102 (1) to cover transfers of a "major part"
of merchandise or inventory differs from prior Florida law, which encompassed only "transfers of stock" or "substantially the entire business or
trade."' 7 Nowhere in the Code is "major part" defined, but the most likely
interpretation would be the dictionary definition - more than fifty per cent.' 8
Under section 676.6-102 (2) a transfer of a "substantial part" of the equipment
of the enterprise is a bulk transfer, but only if made in connection with a
bulk transfer of inventory. This is also an expansion of previous Florida
law.' 9 It is not clear what constitutes a "substantial part" of the equipment,
10. FLA. STAT. §679.9-109 (4) (1965).
11. FLA. STAT. §676.6-102 (3) (1965).
12. U.C.C. §6-102, Comment 2.
18. Zinni v. One Township Line Corp., 36 Pa. D. & C.2d 297 (C.P. Delaware County
1965); Uhr v. 3361, Inc., 21 Pa. D. & C.2d 348 (C.P. No. 5, Philadelphia County 1960); cf.
Brooks v. Lambert, 10 Pa. D. & C.2d 237 (C.P. Delaware County 1957).
14. But cf. Markert v. College Offset Press, Inc., 6 Pa. D. & C.2d 519 (C.P. Philadelphia
County 1955), holding that a printing business is not a concern whose principal business is
the sale of goods from stock.
15. FLA. STAT. §679.9-109 (3) (1965).
16. U.C.C. §6-102, Comment 3.
17. Goldstein v. Maloney, 62 Fla. 198, 57 So. 342 (1911); FLA. STAT. §§726.02, .05 (1965).
See also Jubas v. Sampsell, 185 F.2d 333 (9th Cir. 1950).
18. 2 W. HAWELAND, supra note 4, at 835. For a pre-Code judicial interpretation of
the term "major" to mean more than one-half see Zenith Radio Distrib. Corp. v. Mateer,
311 IlL. App. 263, 85 N.E.2d 815 (1941). See also Miller, Bulk Sales Laws: Meanings To Be
Attached to the Quantitative and Qualitative Requirements Phrases of the Statutes, 1954
WVASH.U.L.Q. 283.
19. FLA. STAT. §726.02 (1965) did not include equipment. Atlas Rock Co. v. Miami
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but the words probably refer to less than one-half and more than a scintilla.2
In determining whether a "major part" or "substantial part" is involved in
a particular transfer, the test is not the number of articles involved, but
rather the ratio of the value of the articles being transferred to the total
value of inventory or equipment.' 1 There are various possible fact situations
involving these terms that courts must ultimately resolve.
Such a problem arises when in the same general period of time the seller
disposes of his inventory to two separate purchasers. If the first purchaser
buys forty per cent of the total inventory, and a week later the second purchaser buys forty per cent of the total inventory, the first purchaser is not,
at the time of his purchase, buying more than fifty per cent or "a major part"
of the inventory. The second purchaser can make the same argument which,
if sustained, would mean neither transfer was covered. A more reasonable
approach would hold that the second purchaser is really buying two-thirds
of the remaining sixty per cent of the inventory and thus is involved in the
transfer of a "major part" of the inventory, requiring compliance with
article 6..22 This assumes that the purchasers are not acting in concert.2 3
Several transfers to the same purchaser would probably be cumulated to
24
determine the applicability of article 6.
What of chain department stores that operate in several states? The
simple answer is that chapter 676 applies only to sales of goods located within
Florida,2 5 and that goods located in other states are not considered in the
application of the Florida Bulk Transfer Act to a Florida transaction26 On
the other hand, there is no easy answer to this question if the transferor has
several stores in Florida and seeks to transfer the inventory and equipment
of only one. Whether all enterprises can be aggregated in determining
"major" and "substantial" proportions may necessitate a determination of
whether they are separate corporate entities or alter egos. Certainly a buyer
should require compliance with article 6 if there is any doubt.
Not all transfers in bulk are regulated by article 6. 2 " The exempt transactions fall into three basic classifications: (1) secured transactions and those
Beach Builders' Supply Co., 89 Fla. 340, 103 So. 615 (1925).
20. 2 Wv\r.
HAWKLAND, supra note 4, at 836.

21. For example, a jeweler dealing primarily in costume jewelry may possess a small
quantity of diamonds whose value far exceeds that of the numerically larger inventory
of costume jewelry. If he sells those diamonds to one purchaser, a bulk transfer has taken
place within the meanings of article 6 notwithstanding the fact that the larger inventory
of costume jewelry remains intact.
22. 2 W. HAWKLAND, supra note 4, at 837. Compare Main v. Hall, 41 F.2d 715 (7th Cir.
1930) with Larson v. Judd, 200 Ill. App. 420 (1916).
23. If not in concert, do you deduct the first sale to determine whether the second
transferee is buying a major portion? See Conquest v. Atkins, 123 Me. 327, 122 A. 858 (1923).
24. Slaughter v. Cooper Corp., No. 2, 20 Tenn. App. 241, 97 S.W.2d 648 (1936); cf.
Sabin v. Horenstein, 260 F. 754 (9th Cir. 1919).
25. FLA. STAT. §676.6-102(4) (1965) provides: "Except as limited by the following
section all bulk transfers of goods located within this state are subject to this chapter"
(emphasis added).
26. FLA. STAT. §676.6-102 (4) (1965) is a mandatory provision that may not be varied
by agreement. See FLA. STAT. §671.1-105 (2) (1965).
27. FLA. STAT. §676.6-103 (1965) contains eight categories of exempted transfers. Num-
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in which creditors have other means of protection, such as the transferee's
assumption of the transferor's liabilities;28 (2) judicial sales and assignments
for the benefit of creditors; 29 and (3), changes in business form, as where a
corporation is set up to take over an individual proprietorship or partnership
business.30 The theory of these exceptions is that no additional protection
for creditors is required in such transactions. 1 In Florida, the wisdom of
this assumption is doubtful with regard to the provision covering assignments
for the benefit of creditors. The Florida statute on general assignments for
the benefit of creditors is grossly inadequate3 2 and should have been repealed
many years ago in light of the expansion of the Federal Bankruptcy Act,
particularly chapter XI.33
It should be noted that article 6 does not cover small transactions, and
only transactions "out of the ordinary course of business" come within its
purview. Thus, presumably the courts would hold that a bulk sale under a
requirements contract would not be covered since it would occur in the
normal course of the transferor's business. 34 A close question arises in the
case of a retail merchant who disposes of "off season" merchandise.3 Many
reputable dry goods and clothing stores regularly make room for new merchandise by selling their old merchandise in bulk to specialty stores or to
wholesale jobbers. However, some less ethical merchants form corporations
and open stores for the winter season in resort areas and, in substance, liquidate their corporations by disposing of leftover merchandise in bulk at the
end of each season. Here again, we can only say that each case will turn on
its own facts as to whether the sale was made in the ordinary course of
business.
Another important definition requires comment. Section 676.6-104(2) requires the seller to furnish under oath a list of "all creditors." 36 This term
hers 6 and 7 require publication of notice once a week for two consecutive weeks in a
newspaper of general circulation where the transferor has its principal place of business.
Note that the published notice required by FLA. STAT. §676.6-107(3) (1965) refers to a
"daily newspaper."
28. FLA. STAT. §§676.6-103 (1), (3), (6), (8) (1965).
29. FLA. STAT. §§676.6-103(2), (4), (5) (1965); cf. Sado v. Sado, 4 U.C.C. Reporting
Serv. 213 (N.Y. Sup. Ct. 1967).
30. FxLA..STAT. §676.6-103 (7) (1965).
31. U.C.C. §6-103, Comment 3; 2 W. HAWKLAND, supra note 4, at 841.
82. FLA. STAT. §§727.01-.08 (1965). This chapter fails to provide any meaningful or
effective judicial regulation. For example, to whom and for what price will the assignor's
assets be sold? How much can the assignee's attorney receive for a fee? Who will challenge
the creditor's or attorney's claims and how?
33. 11 U.S.C. §§701-99 (1964).
34. Hart v. Brierley, 189 Mass. 598, 76 N.E. 286 (1905). See also In re Saraw, 91 F.2d
957 (2d Cir. 1937).
35. 2 W. HAwELAND, supra note 4, at 841. See also Jubas v. Sampsell, 185 F.2d 333
(9th Cir. 1950) (pre-Code decision); Cohen v. Calhoun, 168 Miss. 34, 150 So. 198 (1933);
Steinberg v. Rubenstein, 305 N.Y. 235, 112 N.E.2d 210 (1953) (pre-Code decision).
36. Sado v. Sado, 4 U.C.C. Reporting Serv. 213 (N.Y. Sup. Ct. 1967) (employee is
creditor); cf. George Kraft Co. v. Heller, 188 Ind. 612, 125 N.E. 209 (1919) (holder of a
disputed claim protected); Hanna v. Hurley, 162 Mich. 601, 127 N.W. 710 (1910) (indorsee,
guarantors, and sureties are creditors). FLA. STAT. §671.1-201 (12) (1965): "'Creditor' includes
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literally includes all claims in tort or contract, liquidated or unliquidated,
secured or unsecured, contingent or fixed, matured or unmatured; and in
the case of an individual or partnership, it would include personal creditors
as well as business creditors. Thus, the potential automobile accident plaintiff,
the milkman, and all trade creditors must be considered. There is strong
sentiment for a narrowing of this definition under article 6 because of the
problems it creates with regard to notice and application of proceeds. 37
However, the literal definition of "all creditors" is little different from prior
Florida law.38 Section 676.6-109 (1) limits creditors entitled to notice to those
holding claims based on transactions or events occurring before the bulk
transfer.
LIST OF CREDITORS

Technical compliance with section 676.6-104 requires that the transferee
obtain from the transferor a sworn list of all existing creditors of the transferor, with their names, addresses, and the amount of the debt. That section
further provides that the transferee is not responsible for any omissions from
that list. The parties (both the transferee and the transferor) then prepare
a schedule of the property to be sold. 39 More than a general description of
that property should be included in the schedule, although it need not be a
"serial number" list. A description that reasonably identifies or makes
identification possible should be sufficient. 40 The list of creditors and the
schedule of property must be preserved for six months for inspection or
copying by creditors, usually at the place of business of the transferor. Although the drafters of article 6 intended the adopting states to provide that
the transferee could fulfill this obligation by filing the list and schedules in
an appropriate public office (such as the clerk of the circuit court),4 1 the 1965
Florida Legislature failed to make such designation; this omission requires
attention. Florida specifically makes it a misdemeanor for the transferor to
make or deliver, knowingly or willfully, a false list of creditors.4 2 A transfer
is not rendered "ineffective" by an error or omission in the list of creditors
unless the transferee is shown to have knowledge of the defect.43 As a practical matter, a bulk transfer contract should require that the seller furnish the
list of creditors, and that his failure to do so or failure to cooperate in prea general creditor, a secured creditor, a lien creditor and any representative of creditors,
including an assignee for the benefit of creditors, a trustee in bankruptcy, a receiver in
equity and an executor or administrator of an insolvent debtor's or assignor's estate."
37. Rapson, Article 6 of the Uniform Commercial Code: Problems and Pitfalls in
Conducting Bulk Sales, 68 Coa-t. L.J. 226 (1963).
38. Whetstone v. Coslick, 117 Fla. 203, 157 So. 666 (1934); Weathersbee v. Dekle, 107
Fla. 517, 145 So. 198 (1933).
39. FLA. STAT. §676.6-104 (1) (b) (1965).
40. R. DUESENBERG & L. KINC, supra note 4, at §15.04 (2)(b).

41. U.C.C. §6-104 (1) (c).
42. FLA. STAT. §676.6-104 (4) (1965) (similar to prior statute

FLA. STAT. §726.06 (1965)).
Florida is the only adopting state that has expressly inserted this sanction, which is normally
incorporated by reference to false swearing laws.
43. "Knowledge" is defined as "actual knowledge." FLA. STAT. §671.1-201 (25) (1965).
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paring the schedule of property or to comply otherwise with the Bulk Transfer Act is a breach of the contract.44
NOTICE TO CREDITORS

The mandatory notice to creditors is quite dissimilar to that required
under prior Florida law.45 Section 676.6-107 provides for two kinds of notices:

a "short form" and a "long form." The short form, which recites only that
a bulk transfer is about to be made and that the creditors of the transferor
are to be paid in full as a result of the transfer, is of little practical value and
will seldom be used.46 The inherent risk is that such notice may be regarded
as a representation or warranty that all creditors will be paid. Since there
may be contingent and nonliquidated creditors unknown to the transferee,
his use of the short form may result in involuntary assumption of obligations
far beyond those listed by the transferor. 47 The "long form" recites, among
other things, that the transferor's debts are not to be paid or that the
transferee is in doubt on that point. It describes the property, the total of
the transferor's debts, and the amount of new consideration passing.4 s The
notice must be published at least ten days before the transferee "takes possession of the goods or pays for them," whichever occurs first. Only seven days
notice was formerly required. 49 Obviously, this prohibits payment of a deposit or earnest money directly to the transferor. 50 If a deposit is believed
necessary by the seller, some type of escrow must be arranged.
The Florida drafters intended to carry forward the requirements of
Florida Statutes, section 726.03 (2), that notice be both published and mailed
in large counties. Unfortunately, these requirements of notice may be interpreted as disjunctive alternatives in the new statute since they are separated by "or."51 In light of this ambiguity, the prudent practitioner in
counties with a population of more than 200,000 will consider his client
44. See Appendix I for a suggested provision for inclusion in a bulk transfer contract.
Compare Harrison v. Hykel, 178 Pa. Super. 118, 113 A.2d 160 (1955) with Macy v. Oswald,
198 Pa. Super. 435, 182 A.2d 94 (1962) as to the specificity with which compliance with
article 6 must be set forth if noncompliance is to be a breach of contract.
45. FLA. STAT. §726.03 (1965).
46. R. DUESENBERO &. L. KING, supra note 4, at §15.04 (4); 2 W. HAWRLAND, supra note
4, at 852.
47. FLA. STAT. §671.1-201 (12) (1965), gives the Code's general definition of "creditor."
48. See Appendix II for a suggested "long form."
49. FLA. STAT. §726.03 (2) (1965) required notice to be published in counties having
a population in excess of 200,000 inhabitants.
50. Some attorneys argue that this prohibition makes bulk transfers almost impossible.
Wisconsin defined "payment" as "the major part of the purchase price." Wis. STAT. ANN.
§406.105 (1964). However, the Permanent Editorial Board commented that this change
was unnecessary. PERMANENT EDrrORIAL BOARD FOR THE U.C.C., REPORT No. 2, at 112 (1965).
Connecticut permits a deposit in advance of 10% or less of the purchase price. CONN. GEN.
STAT. ANN. §42a-6-105 (Supp. 1965). For a complete discussion of this problem, see R.
DUESENBERG & L. KING, supra note 4, at §15.04 (3).
51. FLA. STAT. §676.6-107 (3) (1965). However, the word "or" may be construed to
indicate the conjunctive. Pinellas County v. Woolley, 189 So. 2d 217 (2d D.C.A. Fla. 1966).
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cumulatively obliged to publish newspaper notice and to deliver notice by
5 2
registered or certified mail to all known creditors
In considering those who are "creditors" one must never forget the federal,
state, and county taxing authorities. Taxes that are either directly the
obligation of the seller or a lien or claim against the inventory cannot be
avoided, for tax liability either follows the transferred property or passes
personally to the transferee. 5 3 This is true for state sales tax,54 tangible
property tax, 5 and federal taxes. 56 Accordingly, the contract of sale should
provide for the payment of taxes, and notice should be sent to the appropriate taxing authorities whether or not listed as a creditor by the seller.APPLICATION OF PROCEEDS

If article 6 as adopted in Florida had stopped here, the creditors of the
seller would have had little more protection than they had under prior law,
except for a more detailed notice. There are no specific remedies in the
Uniform Commercial Code for fraudulent transfers, nor were there any
specific remedies under prior Florida law. Accordingly, the drafters of the

Florida Code included in article 6 the optional section 676.6-106, the applications of proceeds provision, which is the most controversial section of this
new statute.
This section imposes upon the transferee the duty of insuring that any
new consideration given for the transfer is used to pay debts of the transferor
that either appear on the list of creditors furnished by the transferor or are
filed in writing within thirty days after mailing of notice. 58 The transferee's
52.

Failure to give requisite notice under prior law raised a presumption of fraud.
§726.04 (1965). See also Cameron v. Federal Auto Parts, Inc., 301 F.2d 867 (5th
Cir. 1962).
53. FLA. STAT. §212.10 (1965); [1957-1958] FLA. ATr'Y GEN. BIENNIAL RFP. 611.
54. Id. See also Regulations of Fla. Revenue Comm'n §318-1.55 (1965): "318-1.55 Sale
of Business. -When any dealer under Chapter 212, F.S., sells his business or stock of goods,
he shall make a final return and pay any tax, interest or penalty due within fifteen days
after the date of sale. It shall be the duty of the purchaser of the business or stock of goods
to obtain from the seller a written statement from the State Revenue Commission showing
the amount of any unpaid tax, interest or penalty as of the date of the sale of the
business, and the purchaser shall withhold a sufficient portion of the purchase money to
cover the amount of such unpaid taxes, interest and/or penalties until the seller shall
produce a receipt from the State Revenue Commission showing that said amount has been
paid. If no taxes, penalty or interest are due by the seller, the seller shall present to
the purchaser a statement from the State Revenue Commission to that effect.
"If the purchaser of a business or stock of goods shall fail to withhold sufficient amount
of the purchase money as above provided, he shall be personally liable for the payment of
the taxes, interest and penalties accruing and unpaid on account of the operation of the
FLA. STAT.

business by any former owner, owners or assigns."

55.

FLA. STAT.

§§200.04, .30, .31 (1965).

56. United States v. Goldblatt Bros., Inc., 128 F.2d 576 (7th Cir. 1942), cert. denied, 317
U.S. 662 (1942). Query whether taxes can be paid prorata to county, state, or federal
authorities?
57. See Appendix III for a suggested contract provision to cover taxes.
58. FLA. STAT. §676.6-106 (1) (1965).
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duty runs to all such creditors and is enforceable for their benefit by any
of them.59 Two potentially serious problems exist with regard to the consideration: (a) if the sale of a business includes its real estate, goodwill, furniture and fixtures, inventory and equipment, and the parties do not apportion
the new consideration among these items, what part of the consideration is
payable to the creditors of the transferor under article 6? (b) are there "priorities" among the creditors so that payment in full must be made to lien creditors and for taxes before prorata payments are made to trade creditors?
The first problem arises from the fact that article 6 does not cover transfers of all property; it applies only to transfers of inventory and equipment.
Therefore, the transfer of real estate or goodwill or accounts receivable falls
outside this article, and consideration for their transfer need not be paid in
accordance with section 676.6-106. Even though no apportionment of consideration is made in the purchase contract between inventory and equipment
and excluded property, the transferee must make some allocation at some
time to satisfy his section 676.6-106 obligation. The prudent transferee will
therefore insist on appropriate apportionment in the purchase contract. Of
course, no such apportionment would bind the creditors unless it was made in
good faith and was reasonably based on the proportionate fair market value
of the inventory and equipment. Ultimately, the transferee may have to
defend the valuation and apportionment. The solution may be interpleader,
where the creditors will have to object prior to the stakeholder's discharge,
or be barred.
It seems evident that the parties cannot bind the creditors by establishing
priorities among the transferor's obligations. However, priorities established
by law, such as state and federal taxes, must be paid in full, and such payment
by the transferee should be protected by section 676.6-109 (2). The same is
true of a landlord or factor with a lien on inventory and equipment. However, secured creditors of the transferor with liens on non-article 6 property
need not be paid in full; they stand no higher than the transferor's unsecured
creditors so far as their right to the consideration from the article 6 transfer.
As a practical matter, arrangements may be made with the secured creditors
for the extension or continuation of payments over a term. If the transferee becomes liable to listed creditors due to noncompliance with this provision, he is allowed a credit against the aggregate obligation equal to actual
payments he has made in good faith to creditors of the transferor. Any debts
in dispute may be withheld from distribution until the dispute is settled or
adjudicated,60 and if the new consideration is not enough to pay all the
transferor's debts in full, distribution shall be made prorata. 61 A transferee
also can discharge his obligations by instituting an interpleader action in
circuit court within ten days after taking possession of the goods, interpleading
all appropriate claimants and depositing the new consideration in the registry of the court. 62 The court will decree the goods free and clear of the
59. FLA. STAT. §676.6-106 (1)
60. FLA. STAT. §676.6-106 (2)
61. FLA. STAT. §676.6-106 (3)
62. FLA. STAT. §676.6-106(4)

(1965).
(1965).
(1965).
(1965). See Appendix IV for a suggested draft Complaint
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creditors' claims and require the creditors to file their claims against the
consideration deposited with the court. 6 3 The statute does not require that

all the transferor's creditors be interpleaded in order for the transferee to
be discharged from his duty.
The Official Comments of section 676.6-109(2) make it clear that the
buyer also may comply by holding the new consideration in his own hands
until the debts are ascertained, by depositing the monies in an account subject to checks bearing his countersignature or by depositing them in escrow
with an independent agency. The main burden placed on the parties to a
bulk transfer by section 6-106 is a thirty-day delay in payment (or alternative
interpleader).
Many critics of this section argue forcibly that its requirements are
burdensome to the point of impossibility when viewed against the broad
definition of "creditor" encompassed by article 6.64 However, these objections
can be overcome by the careful use of interpleader. The transferee is liable
only to taxing authorities and to those creditors: (a) shown on the list of
creditors or (b) who file claims within thirty days after notice. If the interpleader suit must be commenced before the thirty-day period has run, it can
of course be amended to name any new creditors who become known to the
transferee. 65
The burdens of section 676.6-106 are minor when compared with the function it performs; for, in its absence creditors have little real protection.66

A

ten-day notice of a bulk transfer is in itself an illusory benefit to most
creditors. The small creditor's minimum financial involvement prevents
him from taking profitable legal action. The secured creditor is not concerned because the bulk transfer will not affect his rights.6 7 A ten-day notice

may aid a judgment creditor who can levy immediately on the goods in

for Interpleader.

63. The section is similar to that contained in FLA. STAT. §84.271 (1965), the
mechanics' lien law. Care should be taken in setting the price and preparing the contract
to determine which party will bear the costs and fees of the interpleader.
64. Rapson, note 37 supra.
65. 2 W. HAWKLAND, supra note 4, at 854-57.
66. Since interpleader proceedings are in personam, the out-of-state creditor presents
a possible problem inasmuch as there may be no way to obtain service of process upon
him. However, this should not interfere with the transfer since the transferee is protected
as to all sums properly paid to creditors in good faith. FLA. STAT. §676.6-109 (2) (1965).
Moreover, §676.6-104 (4) indicates that the transferee has fulfilled his payment obligation
when he places the new consideration in the registry of the court in the interpleader suit.
In short, the burden is upon the foreign creditor to voluntarily appear in the interpleader
suit if he wishes a prorata distribution.
67. A bulk transfer, by definition, is out of the ordinary course of business, and purchasers out of the ordinary course of business do not cut off a perfected security interest
under article 9. FLA. STAT. §§679.9-301 to -318 (1965). A bulk transferee can cut off a
nonperfected security interest to the extent that he gives value and receives delivery of the
property without knowledge of the security interest and before it is perfected. FLA. STAT.
§679.9-301 (1) (c) (1965). However, the holder of a nonperfected purchase money security
interest can prevail over a bulk transferee by perfecting his security interest within ten
days. FLA. STAT. §679.9-301 (2) (1965).
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question.5 A particularly energetic creditor who does not have a judgment
but who has enough at stake might attach the goods or garnish the buyer at
69
the closing, after posting a bond that is double the amount of his daim.
The creditor can also file an involuntary bankruptcy petition7 or obtain an
injunction.1 The enumeration of remedies previously available to creditors
affected by a bulk sale demonstrates their inadequacy. Few creditors would
be willing to undergo the expense and risk of these proceedings. If the
purpose of article 6 is to give creditors who extend credit on the faith of a
stock of merchandise advance notice so that they can take such steps as are
necessary to protect themselves against a bulk transfer, the Code and preexisting law simply afford no adequate protection in the absence of section
6-106.
This optional section has been adopted by well over one-third of all
jurisdictions adopting the Uniform Commercial Code.72 These jurisdictions
apparently agree that a bulk transfer statute is designed to protect creditors,
and that where a statute merely requires the buyer to obtain an affidavit, r 3
a creditors' list, and give notice, creditors receiving notice of a bulk sale ten
days before its consummation rarely have a meaningful opportunity to protect
themselves. Once the ten-day period has run, the purchaser is free to deliver
the purchase price to the seller, who then can abscond with the purchase
price or dispose of it preferentially or otherwise with impunity. The latent
prejudice to small creditors renders such statutes grossly inadequate in absence
of an application of proceeds provision. 4
A major virtue of section 6-106 is that it provides that consideration paid
on a bulk transfer be distributed on a prorata basis among the creditors.
Without section 6-106, it is arguable that the diligent creditor who is first
to the courthouse with a writ of garnishment or attachment wins over all
other creditors as to the consideration being transferred. Clearly, section
6-106 is a justifiable provision unless it definitely impedes an otherwise legitimate bulk transfer. This section and its precursor have been law in
Pennsylvania for many years without clogging bulk transfers.75 Its practical
detriments, if any, remain to be proved.
FLA. STAT. §§55.01-.62 (1965).
69. FLA. STAT. §§76.01-.37, 77.01-.28 (1965).
70. Bankruptcy Act, 11 U.S.C. §§11, 95 (1964).

68.

71. But see General Tire Corp. v. Gabor, 3 U.C.C. Reporting Serv. 990 (N.Y. Sup.
Ct. 1966), where an application for a temporary restraining order against a bulk transfer
was denied on factual grounds.
72. These include Alaska, Kentucky, New Jersey, Oklahoma, Pennsylvania, Florida,
Kansas, Maryland, Montana, North Carolina, North Dakota, South Dakota, Tennessee, Texas,
Utah, Virgin Islands, Washington, and West Virginia. However, in some of the enumerated
states Optional Section 4 of §6-106 was omitted. R. DUESNBERG & L. KING, supra note 4, at

§15.04(5) (1966).
73. Query: If a seller gives an affidavit of "no creditors," can the parties close at once
or must they comply with FLA. STAT. §676.6-106 (1965) and observe the time period? The
most prudent answer is to comply strictly with the statute. Even though no creditors are
listed by the transferor, consideration must be given to the taxing authorities and also to

the stray creditor who reads the newspaper notice and files a claim within thirty days.
74. 2 W. HAwKLAND, supra note 4, at 854; Rapson, supra note 37.
75. PA. STAT. ANN. tit. 12A, §6-106 (Supp. 1965); Malcom &cFunk, Pennsylvania and
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EFFECT OF NONCOMPLIANCE

Failure to comply with article 6 renders the transfer "ineffective." Although this term is not defined in the Code, it probably means "voidable."
Whether this is now a matter of substantive law rather than a rebuttable
presumption as under the prior law remains to be determined.76 The Code
itself provides no remedy for the "ineffective transfer," and Official Comment
2 to section 676.6-104 states that creditors may "disregard" such a transfer.
The failure to comply with section 6-106 probably does not create personal
liability in the transferee. 77 Noncompliance does not render the transfer
ineffective between the parties unless otherwise provided by contract,7 8 nor
does it render the transfer ineffective as to a purchaser from the transferee
for value in good faith, without notice of such defect.- The transfer is
ineffective as to a purchaser of the property from a transferee who pays no
value or who takes with notice of the noncompliance.8 0
AucTION

SALES

Inclusion of auctioneers under the bulk transfer law was an innovation of
the Code and presented a difficult problem to its draftsmen. The purchaser
at auction cannot possibly comply with article 6 because neither the price of
the goods nor the identity of the purchaser is known until the sale is consummated, and therefore notice of these matters cannot be given. On the
other hand, omission of auction sales from coverage would open a loophole
for bulk transfers and would give no protection to the transferor's creditors.81
The problem is resolved by section 676.6-108, which provides that the duty
usually borne by the transferee is shifted to the auctioneer. The transferor is
still required to prepare the list of creditors and to assist in preparing a
property schedule that must be checked, retained, and filed by the auctioneer.
The auctioneer must give notice and see to the application of proceeds
as required by section 676.6-106. If the auctioneer fails to comply, the
validity of the sale is not affected but the auctioneer becomes personally liable
to the creditors of the transferor for the sums owing to them "up to but
not exceeding the net proceeds of the auction.."82

Massachusetts Experience Under the Uniform Commercial Code, 16 Bus. LAW. 525, 537
(1961).

76. Cameron v. Federal Auto Parts, Inc., 301 F.2d 867 (5th Cir. 1962); In re Dee's, Inc..
311 F.2d 619 (3d Cir. 1962); Wasserberg v. Coastal Aluminum Constr. Co., 167 So. 2d 889
(2d D.C.A. Fla. 1964).
77. An auctioneer may be personally liable. FLA. STAT. §676.6-108(4) (1965). See text
accompanying note 82 infra.
78. Macy v. Oswald, 198 Pa. Super. 435, 182 A.2d 94 (1962).
79. FLA. STAT. §676.6-110(2) (1965).
80. FLA. STAT. §676.6-110 (1) (1965).
81. 2 W. HAWKLAND, supra note 4, at 857.
82. FLA. STAT. §676.6-108 (4) (1965).
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Chapter 676 contains its own statute of limitations, section 676.6-111,

which permits an aggrieved creditor to take action within one year from the
date the transferee takes possession of the goods.8 3 Certainly this limitation
provision applies to a transfer ineffective under sections 676.6-104 and
676.6-105 for improper notice or listing of creditors and property. However,
it is arguable that misapplication of proceeds by noncompliance with section
676.6-106 is a breach of trust or contract and is therefore governed by a longer
statute of limitations. 84 Closer analysis of section 676.6-111 reveals that it
applies to all actions "under this chapter" and, since section 6-106 is a purely
statutory remedy, the one-year limitation is equally applicable to its violations.
CONCLUSION

Chapter 676 is a welcome addition to Florida law. This chapter is not a
substitute for an Arrangement under chapter XI of the Bankruptcy Act, but it
does provide a basis for the orderly transaction of business without detriment
to the mercantile community. All creditors will now participate equally in
the proceeds of a bulk sale. No longer does the race belong solely to the
swift - the creditor who garnishes or attaches first. For the first time, creditors
- all the creditors - are protected.

APPENDIX I
SUGGESTED CONTRACr PROVISIONS FOR A BuLK TRANSFER:

(a) The Sellers shall comply with all provisions of the Uniform Commercial Code
relating to Bulk Transfers as adopted in the State of Florida, including without limitation,
furnishing to the Buyer at least fifteen (15) days prior to the date of closing, a list, in the
form attached hereto, signed and sworn to by the Sellers, of the Sellers' existing creditors,
containing the names and business addresses of all creditors of the Sellers, both personal
and business, general and secured, with the amounts, if known, of their debts, and also
the names and business addresses of all persons who are known to the Sellers to assert
claims against the Sellers and the amounts of such claims, even though such claims are
disputed; and at the same time furnishing to Sellers a true and accurate list of all names
and business addresses used by the Sellers within three (3) years last past the date of this
Agreement; and the Sellers further agree that the property listed in the inventory annexed
hereto will not be removed from the Sellers' place of business above named except upon
the written direction of the buyer before the date the property is to be delivered to Buyer
under this Agreement.
83. In FLA. STAT. §676.6-111 (1965), the drafters of the Code in Florida departed from
the official text of U.C.C. §6-111, which provides only a six-month period.
84. See FLA. STAT. §676-6-106 (1) (1965) concerning application of the sale's proceeds:
"This duty of the transferee runs to all the holders of such debts, and may be enforced by
any of them for the benefit of all." See also Rapson, supra note 37.
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(b) The Sellers agree that Buyer shall have the right to distribute the consideration to
be paid under this Agreement to Sellers' creditors, in accordance with §676.6-106 of the
Florida Uniform Commercial Code. In performance of Buyer's duties imposed by said
section, Sellers agree that the Buyer shall withhold from the payment provided in paragraph 2 such amount as is necessary to pay those debts of and claims against the sellers
which are either shown in the list mentioned in subparagraph (a) above or are filed in
writing at the place to which creditors of and claimants against the Sellers should send
their claims within thirty (30) days after the mailing of such notice by the Buyer, as
stated in a notice to such creditors and claimants; and the buyer may thereafter pay or
distribute such consideration pursuant to said section.
APPENDIX II
SUGGESTED "LONG FORM" FOR NOTICE OF BULK TRANSFER:

To: THE CREDITORS OF [Transferor]
YOU ARE HEREBY NOTIFIED, pursuant to Section 676.6-107 of the Florida Statutes,
of the following facts:
intends to make a transfer
doing business as ...
.
..
-..
of the materials, supplies, merchandise, inventory and equipment
o.
in bulk to
, 19._.
belonging to said transferor. Said transfer will be made on or after
2. During the three (3) years last past, the transferor, so far as is known to the transferee,
has had the following business names and addresses:
3. The name and address of the transferee is:
4. The transferee is in doubt whether or not the proceeds of the transfer will be used
to pay the debts of the transferor in full as they fall due.
5. This transfer is not made for the purpose of discharging any existing debts of the
transferor.
6. The transferor will receive from the transferee new consideration in the amount
at
---which is to be paid by the transferee to the transferor, on ....
of -----------------date

address
7. A general description of the property to be transferred consists of the following:
8. The schedule of the property prepared by the transferor and transferee in accord
with Chapter 676, Florida Statutes, may be inspected at:
[Transferee's Place of Business]
------------------------------and the property is presently located at: -------

9. The list of transferor's creditors prepared by the transferor may be inspected at:
[Transferee's Place of Business]
10. The estimated total of the transferor's debts is

.

------. ---.

Dollars.

11. Creditors of the transferor should file their claims with the transferee at ----Florida, on or before ........................... (30 days after said Notice).
., 19._
DATED this _.................-day of ----------.
Transferee
APPENDIX III
SUGGESTED CONTRACT

PROVISION To COVER TAXES:

(a) The Sellers will pay all sales, transfer, and documentary stamp taxes payable by the
Sellers in connection with the sale to be made to the Buyer hereunder, and the Buyer will
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pay all sales, transfer, and documentary stamp taxes payable by the Buyer in connection
with the sale to be made to the Buyer hereunder. The Sellers warrant that all property
included in this Agreement is free and clear of any tax lien or claim whatsoever.
(b) The Sellers shall deliver to the Buyer on the date of closing a written statement
from the Florida State Revenue Commission showing the amount of any unpaid taxes,
including sales taxes, interest, and penalties. In the event such statement shows any such
unpaid taxes, interest, and penalties, the Buyer shall withhold from the payment provided
in paragraph 2 an amount sufficient to pay any such unpaid taxes, interest, and penalties,
and shall continue to withhold such amount until the Sellers furnish the Buyer a receipt
from the Florida State Revenue Commission showing such unpaid taxes, interest, and
penalties have been paid.
(c) If there are no unpaid taxes, including sales taxes, interest, and penalties due from
the Sellers to the Florida State Revenue Commission, the Sellers shall furnish to the Buyer
on the date of dosing a statement from the Florida State Revenue Commission to that
effect.
APPENDIX IV
IN THE CIRCUIT COURT OF THE THIRTEENTH JUDICIAL CIRCUIT,
IN AND FOR HILLSBOROUGH COUNTY, FLORIDA.
CIVIL ACTION.
TRANSFEREE,
Plaintiff,
vs.
NO.TRANSFEROR, and CLAIMANT A and
CLAIMANT B, et al.,
Defendants.

COMPLAINT FOR INTERPLEADER
The plaintiff, TRANSFEREE, by and through its undersigned attorneys, files this its
Complaint for Interpleader against the above named defendants, and says:
1. The plaintiff, TRANSFEREE, is a corporation organized and existing under the
laws of the State of New York, and has its principal office and principal place of business
at New York City, New York.
2. The defendant, TRANSFEROR, is a corporation organized and existing under the
laws of the State of Florida, and has its principal office and principal place of business in
this state at Tampa, Hillsborough County, Florida.
3. The defendant, CLAIMANT A, is a resident and citizen of St. Petersburg, Florida.
The defendant, CLAIMANT B, is a corporation organized and existing under the laws of
the State of Florida and has its principal office and principal place of business in this state
at Ocala, Marion County, Florida.
4. This is a Complaint for Interpleader, pursuant to Rule 1.240, 1967 Florida Rules of
Civil Procedure, and §676.6-106 (4), Fla. Stat., and other applicable rules, statutes and laws,
jointly and severally.
5. On August 1, 1967, TRANSFEROR and plaintiff entered into an agreement to
purchase and sell certain inventory and equipment of TRANSFEROR. A copy of said
agreement is attached hereto and made a part hereof as Exhibit "A."
6. In accordance with §676.6-104, Fla. Stat., and said agreement, TRANSFEROR executed
and delivered to plaintiff a list of creditors as of August 1, 1967, and the amount owed
to each; and TRANSFEROR and plaintiff have prepared a schedule of the property
transferred. Copies of such list of creditors and schedule are attached hereto and made a
part hereof as Exhibits "B" and "C" respectively.
7. In accordance with said agreement and pursuant to the provisions of §§676.6-105 and
676.6-107, Fla. Stat., plaintiff has given notice to creditors of TRANSFEROR by publication
on August 3, 1967, in the Tampa Tribune, a daily newspaper of general circulation in
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Hillsborough County, Florida. A copy of said Notice is attached hereto and made a part
hereof as Exhibit "D." In addition, on August 3, 1967, TRANSFEREE mailed a copy of
said Notice by certified mail to each of the creditors on the aforementioned list of creditors.
8. The above-mentioned agreement, Exhibit "A" hereto, requires the payment by plaintiff to TRANSFEROR of new consideration in the total amount of Ten Thousand
($10,000.00) Dollars. Said sum is presently being held by the undersigned attorneys for
the plaintiff, in escrow. Plaintiff does hereby tender to pay into the Registry of this
Court said monies, to abide the judgment of this Court, in order that the defendants
herein may interplead and thereby settle and adjust their claims among and between themselves, and so that plaintiff may be discharged from all liability in the premises and against
the goods described in the schedule of property, Exhibit "C" hereto.
9. This suit is filed within ten (10) days of the plaintiff's taking possession of the
aforementioned goods.
10. Each of the defendants hereto, other than the TRANSFEROR, has or may have
a claim against the TRANSFEROR or the plaintiff and against the monies at issue herein
and was listed by the TRANSFEROR in the above-mentioned list of creditors or has filed
a claim with the plaintiff to the date of this Complaint, or is a taxing authority. Should
further claims be filed with plaintiff within the period specified by §676.6-106 (1), Fla. Stat.,
plaintiff will move to add such claimants as defendants herein.
11. The plaintiff disclaims any interest in said fund, except to pay the same to the
persons lawfully entitled thereto; and is a mere stakeholder. The claims of the several
defendants are such that the plaintiff is or may be exposed to double or multiple liability.
By reason of said present and possible conflicting claims, plaintiff is in doubt and cannot
safely determine who should receive payment of said proceeds as between the possible
claimants without great hazard to itself and does not know to which of the defendants it
may safely pay or deliver the aforementioned monies without the aid of this Court.
12. Plaintiff has been required to engage the undersigned attorneys to prosecute this
Complaint for Interpleader and has agreed to pay them a reasonable fee and is entitled to
reimbursement therefor herein.
13. All conditions precedent to the institution and maintenance of this suit have been
performed or have occurred.
WHEREFORE, plaintiff prays:
A. That this Court enter an order permitting the plaintiff to pay into this Court the
amount of Ten Thousand ($10,000.00) Dollars, the new consideration payable under the
agreement which is Exhibit "A" to this Complaint.
B. That plaintiff be permitted to add as parties defendant any additional persons who
file claims with plaintiff against TRANSFEROR within thirty (30) days after the mailing
of notice to creditors.
C. That the defendants should be ordered to interplead and settle between themselves
their fights and claims to the monies deposited herein, and that plaintiff be discharged
from all liability in the premises.
D. That the defendants be restrained and enjoined, during the pendency of this
action and permanently, from instituting or prosecuting in any state or federal court any
suit against the plaintiff on account of any right growing out of the aforementioned bulk
transfer, or instituting or prosecuting any action for the recovery of the monies payable by
the plaintiff under Exhibit "A" to the Complaint.
E. That the Court shall decree the goods specified in the schedule of property, Exhibit
"C" hereto, to be free and clear of the claims of all creditors of TRANSFEROR and that
such creditors should file their claims with this Court.
F. That the plaintiff be awarded its costs and reasonable attorney's fees from the fund
deposited herein.
G. That the plaintiff have such other and further relief as may be just.
Attorney for Plaintiff
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